16752

EXTENSIONS OF REMARKS

July 27, 1989

EXTENSIONS OF REMARKS

PROPOSED AMERICAN BAR
ASSOCIATION RESOLUTION

HON. BOB CLEMENT

OF TENNESSEE
IN THE HOUSE OF REPRESENTATIVES

Thursday, July 27, 1989

Mr. CLEMENT. Mr. Speaker, the American
Bar Association will meet in August in annual
convention to consider many issues and reso-
lutions. One of those resolutions will be of-
fered by Owen Meredith Smaw, a resident of
the Fifth Congressional District of Tennessee.

Dr. Smaw has asked me to share his pro-
posed resolution and some additional back-
ground information with members of the legal
community at large. While | do not endorse
Dr. Smaw's resolution. | believe that discourse
and debate of all views is essential to making
an informed choice. Consequently, | am
pleased to share the text of Dr. Smaw's reso-
lution with those interested in the debate on
the death penalty:

EXECUTIONS IN THE UNITED STATES ARE
GENOCIDE IN AMERICA
(Resolution submitted by Owen Meredith
Smaw of Nashville, TN)

Whereas the Convention on the Preven-
tion and Punishment of the Crime of Geno-
cide is an international treaty which defines
genocide as “acts committed with intent to
destroy, in whole or in part, a national . . .
group as such”; and

Whereas genocide, n., is “the deliberate
and systematic extermination of a national
or racial group”, according to the Random
House Dictionary of the English Language,
the Unabridged Edition, Copyright 1967,
1966 by Random House, Inc.; and

Whereas condemned prisoners in the
United States of America are “a national
group as such”; and

Whereas “this ultimate form of state-
sponsored tyranny”, as Professor Elie
Wiesel describes genocide, has been routine-
ly systematically and deliberately commit-
ted by our government as it has taken
rather than protected the lives of our citi-
zens on death row in America since July 4,
1976; and

Whereas genocide is a crime under inter-
national law; Now, therefore, be it

Resolved, That the American Bar Associa-
tion recognizes that the United States of
America is guilty of:

1. Genocide,

2. Conspiracy to commit genocide, and

3. Complicity in genocide;
and calls upon the United States Govern-
ment to cease these wrongdoings by discon-
tinuing the practice of capital punishment.

AMENDMENT TO ORIGINAL PETITION TO THE
INTERNATIONAL COURT OF JUSTICE

(Note of counsel: The following argument
has been pending, administratively, at the
Hague, since February 1986.)

The death penalty in the United States of
America is genocide against a specific cogni-
zable class.

The people who populate the various
death rows are all tied together in many
ways, due to similar areas of deprivation.
They are all the product of lives of depriva-
tion in one or more of the following areas:
They are either socially, economically, po-
litically, emotionally, mentally or racially
deprived.

These deprivations dramatically increase
their probability of being ensnared in the
criminal justice system of this country.
They are all socioeconomically deprived,
and as a result, had little chance of avoiding
what ever sentence the State wished to
mete out to them. The rich and powerful
commit the same crimes, but do not popu-
late death row.

Money or political influence buys justice
in the United States of America, or at the
very least, is a powerful mitigating factor
that contributes to a more humane sen-
tence.

Because the people on death row are from
these lower socioeconomic strata, the judges
that they come before cannot envision them
as potential peers. Because of this inability
to identify, a harsher sentence is meted out
than if a former colleague of the judge or
prosecutor were there for a similar charge.
There is a definite division of classes of the
“have’s and have not's” and justice is meted
out accordingly.

The individuals of this lower socioeconom-
ic class usually keep a constant strain on the
various social services in their communities
and a result of this is a local and national
intolerance for them.

When a pauper or near pauper is brought
before a state court, charged with a serious
crime, he or she must appeal to the court
for state funds to defend themselves against
the state.

Historically, our state judicial systems
have had to be forced by the federal courts
to provide defendants of pauper status with
funds to present a defense. As a conse-
quence, the states provide the barest mini-
mum amount possible to the defendant. The
result is a shamefully puny defense against
the awesome power and funds available to
the state prosecutors.

This constitutes a gross flagrant national
and state level of discrimination against a
judieially helpless individual from this spe-
cific lower socioeconomic class.

There are approximately 1,600 death row
inmates in the United States. This sentence
is not given to just those who commit rare,
revolting, mind-shocking crimes, brutal and
gruesome to the extreme. Even they should
not be killed.

The systemic state execution of 1,600
human beings can only be classified as geno-
cide.

Only in about five percent of the cases in
which a prosecutor can seek the death sen-
tence does the state actually seek it. The
reasons are many and some are shocking to
the conscience.

Often a defendant is retarded to a certain
degree, some more severely than others.
The retarded defendant may have merely
been at the scene of the crime or participat-
ed in a minimal way. Usually, the retarded
defendant was led into crime by a codefen-

dant who had a whole mind. However, the
retarded defendant is given the death sen-
tence, also.

At times a defendant may be totally
insane and had been insane before, during
and after the crime. Both, the defense and
the state prosecutor’s psychiatrists, have, in
certain cases, testified to the defendant’s in-
sanity prior to, during and after the crime.

Yet, the prosecutor still sought the death
sentence and caused a retarded person and/
or a totally insane person to come to death
row with a death sentence.

There are many reasons for this. No one is
more defenseless and easily convicted than
a retarded person or a totally insane person.
How much can they contribute to their own
actual defense?

The prosecutor increases his conviction
rate and reaps massive media exposure from
any trial where a death penalty is sought.
Actually getting a death sentence put on a
defendant gives the prosecutor enormous
local community approval and support.

Even if a defendant is mentally healthy,
he or she is at the mercy of the whim of the
prosecutor.

If the evidence is clear and the mood of
the local community is such that success is
likely, the prosecutor may ask for a death
sentence in a case much less severe than
others where he has allowed a defendant to
plead to a lesser crime or plead guilty for a
life sentence, This depends upon the social
power or lack of it and the poverty of the
defendant and the prosecutor’s lust for mas-
sive media exposure,

Often, in spite of the merits of a specific
case, a prosecutor will seek a death sentence
simply because it's an election year and the
massive media exposure that accompanies a
death sentence trial, enhances his chances
of re-election. So, there are some people on
death row waiting to die, simply because a
prosecutor felt it would help in his or her
re-election.

There are some inexcusable, thin, whimsi-
cal reasons as to why some people were
given a death sentence.

When a deprived person of this lower so-
cioeconomic class has to defend him- or her-
self against the state's imposition of the
death sentence as a pauper or near pauper,
this person is stripped of the socially recog-
nized necessities when in conflict with the
awesome overwhelming power of the state
judiciary. This defendant has neither pow-
erful relatives nor political influence to any
degree, nor the money necessary to pay for
a defense strong enough to avoid the death
sentence.

He or she is naked, devoid of the armour
of social and financial power and position
necessary to survive an encounter with the
inexorable machinery of the state. The
state's power is most awesomely displayed
when wielded against a social pauper who
stands alone in this conflict, who must pit-
eously appeal to the state, the very ones
trying to kill him or her, for the paltry
funds the state reluctantly gives in amounts
so picayune as to permit only an inadequate
semblance of even a poor defense.

For all these reasons, I ask you to accept
the definition of those on death row, as a

@ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
Matter set in this typeface indicates words inserted or appended, rather than spoken, by a Member of the House on the floor.


























































